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ACTS AMENDMENT (CONSENT TO MEDICAL TREATMENT) BILL 2006 
Second Reading 

Resumed from 6 December 2006. 

HON HELEN MORTON (East Metropolitan) [5.55 pm]:  When this bill was first introduced, I was feeling 
very supportive because I feel very strongly about any move that would help to empower people or patients to 
determine their treatment decisions, especially when it comes to terminally ill people.  The foundation of my 
training as an occupational therapist over many years is about empowering people and enabling them to take 
control of their lives despite whatever level of disability they may encounter.  I am also a champion of ensuring 
that professionals conduct themselves in a manner that bestows the greatest dignity possible to the people they 
are assisting.  When I was told that this bill was about terminally ill people - which unfortunately it is not - 
governing their medical treatment or respecting their wishes, which unfortunately it does not, and about medical 
treatment or dying with dignity, which it does not change, initially I was very supportive.  The reality in this bill 
is very different.  It is not about terminally ill people; it is not necessarily about only people who are dying.  It is 
not at all about people who are on life support.   

It suits the minister for us to focus on this at a very emotive level.  People will talk about their mums and dads 
and their families and how they have been with them while they have been dying.  That occurred in the other 
place.  People were very involved in coming into the house and talking about what it was like for them 
personally to go through that process.  It suits the minister for us to focus on the bill at that very emotive level.  
The media coverage shows that the minister has been promoting that emotive level of involvement.  I have 
picked out 21 pieces of media from the past 12 months.  Some examples of headlines are “MPs in tears in living 
wills debate”, “McGinty to drop living will laws if opposed” and “Support grows for living wills”.  A quote from 
the last article is - 

If it doesn’t then he loses the debate but there is no use spitting the dummy. 

The articles go on and on.  There has been an awful lot of media coverage about living wills.  It has got to the 
point where not too many people know what the real name of this bill is.  There are references in these articles to 
“living wills”.  Other article headlines are “Death wish laws alarm”, “Living wills are akin to euthanasia, says 
Hickey”, “Living will law a long way from legal euthanasia”, “McGinty warns on Bill’s failure”, “Danger in 
living will: Church”, “McGinty warns against limits on living wills” and so on.   

The debate has been around whether it has been a good idea to have a thing called a living will.  Another term 
for that is an advance health care directive.  I find it really difficult to find anybody who does not think that 
giving people the right to determine how they want their medical treatment to progress given the constraints 
around that is right.  There are not many people who would not support people to have their say.  This bill does 
not improve the situation over and above what is currently available to people under common law.  To his credit, 
the minister is very clear about that.  He did not try to cover that up.  Everything contained in the bill up to 
page 21 deals with the amendments to the Guardianship and Administration Act affecting the enduring power of 
guardianship, advance health care directives, persons responsible for patients and treatment decisions in relation 
to patients.  The bill is 34 pages long.  Nothing up to page 21 alters what is commonly available to people under 
common law.   

Sitting suspended from 6.00 to 7.30 pm 

Hon HELEN MORTON:  Before the dinner suspension, I was saying that I strongly support any move that will 
empower people to determine their treatment decisions.  That applies particularly to people who are terminally 
ill.  My strong feeling about this bill has come from my many years of training and practice in occupational 
therapy, the foundation of which is based on the need to empower people to take control of their lives no matter 
what level of disability they have encountered.  I was saying also that I will champion any bill that will ensure 
that medical professionals conduct themselves in a manner that will bestow the greatest possible dignity on the 
people whom they are assisting.   
When this bill was first put to us, I was very supportive of it.  We were told that this bill is about the terminally 
ill.  Of course, unfortunately that is not the case.  We were told also that this bill will help people to govern their 
medical treatment, and will respect their wishes about that medical treatment.  I hope to be able to demonstrate 
that, unfortunately, this bill will not go any further than what is currently available to people at common law.  
We were told also that this bill will enhance the ability of people to die with dignity.  However, I am certain that 
on this matter also this bill will not go any further than what is currently available to people at common law.  I 
have found, after reading this bill and discussing it with others, that the reality of this bill is very different from 
what we were led to believe.  This bill it is not about people who are terminally ill.  This bill is not necessarily 
even about death and dying.  This bill is certainly not about people who are on life support.   
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I went on to explain that it suits the Minister for Health that we are focusing on this bill at a very emotive level.  
A lot of emotion has been expressed about this bill, not only in the press and other media, but also in the debate 
in the other place.  The minister has been very successful in generating the emotive component of this bill by 
ensuring that the people who have talked to us about this bill have talked about it from the level of what it was 
like for them to be with their mothers or their fathers, or other family members, when they were in the process of 
dying.   
I wonder whether other members have had this letter sent to them in the mail.  This is an example of the emotive 
arguments that have been generated by the minister - I think intentionally -  
Hon Sue Ellery:  What is that?  Can you show us?  I cannot see it. 
Hon HELEN MORTON:  I am about to tell members.  I think the minister took this approach intentionally, 
because he wants this bill to be discussed along emotive lines.  The minister wants us to talk primarily about 
advance health care directives, rather than the other elements of the bill.  This is a copy of a letter that was sent 
to me, and I think also to all other members of this place.  It is from the Spanbroek family of Rockingham.  I do 
not know how many members went out of their way to make contact with this family and talk to them, but I 
certainly did.  I wanted to understand why they sent me this incredibly emotive letter about their son, who was 
suffering from juvenile Huntington’s disease, and who has since died.  They attached to their letter a photo of 
their son at quite a late stage of his life.  It is obvious that at that stage their son was on some form of life support 
and was being fed through a gastric tube.  They basically were trying to say that Michael had made it clear on 
numerous occasions in the last three or four years of his life that he wanted to make a living will, because he did 
not want to suffer.  When I spoke to that family and said if that was the case why did they not enable him to 
make a living will, they said that was not possible, because living wills are not legal in Western Australia.  That 
is a classic example of the misinformation that exists in the minds of many people.  These people did not realise 
that if their son had written his living will on the back of an envelope, or, even if he had not been able to write 
such a will, if he had spoken about his living will and had that spoken wish witnessed, that would be as legal as 
any living will that was made under this bill.  Nothing would be any different.  They went on to say that they had 
chosen to care for Michael at home, 24 hours a day.  I praise them for that.  They said also that due to Michael’s 
determination and inspiration, they were able to persuade the government to table this legislation.  These people 
believe they had a significant input into this legislation.  I said to them also, “How do you believe this living 
wills bill would have made a difference to Michael?  What would it have given him that he would not be able to 
access without this legislation?”  A living will is a choice that can be made by any person.  It is not compulsory.  
The father went on to tell me that for the last two years of Michael’s life, he needed 24-hour care, and extra 
funding.  I wrote down the father’s words.  He said that what the family wanted was for the medical profession 
to hasten Michael’s death.  There is no ability whatsoever in this legislation for the medical profession to hasten 
a person’s death.  That is not what this legislation is about.  This legislation is about giving people the right to 
make the decision that they do not want to be given any medical treatment that may be available to sustain their 
life.  Nothing prevents a person from making that decision right now.  The one thing this bill could not have 
done is give their son the right to do anything to hasten his death.  Therefore, this bill would not have changed 
the situation for their son.  This young chap could have made the decision not to be fed through a gastric tube.  
That certainly would have hastened his death.  The fact that he was being fed through a gastric tube meant that 
his life was sustained for a considerably longer time than would otherwise have been the case.  Once again, this 
legislation will not change the ability of a person to make that decision.  People already have the right to make 
the decision that they do not want to be fed or hydrated during the terminal stage of their illness.  They have the 
right to make that decision now. 

I can tell members that this is the precisely the situation that my family found itself in with my mother at this 
time last year.  My mother had suffered for a long time from leukaemia, and from a severe skin problem.  She 
then sustained hip replacement surgery, but it failed, because the hip became infected.  The consequences of that 
infected hip were so substantial that she made the decision that she did not want to continue any longer with the 
things she had to deal with.  She made it very clear not to me, but to my father and her doctor.  She did not want 
to have that conversation with me because she did not want to be talked out of it.  The first I knew about it was 
about three days after that process had already commenced.  In fact, I remember visiting her when I came back 
from the Dowerin GWN Machinery Field Days this time last year, and she was already on relatively high levels 
of morphine.  However, she had made the decision and she died within the week.  Not one skerrick of water or 
any other fluid passed her lips during that week.  She had no further nutrition to sustain her and she died within 
the week.  I was with her for a fair amount of that time, and her death was very dignified and how she expected it 
to be.  There were discussions with the doctor after he had told me that that was her decision.  I did not see a 
piece of paper on which it was written.  I just assumed that the conversation which she and my father had had 
with the doctor and which my father repeated to me was all that was needed.  None of us ever questioned it.  
That is how it was for her.  That is exactly the process that she followed.  
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This letter really bothered me because when I spoke to these people, they made it very clear that from their 
conversations with the minister, they understood that somehow or other this could have been prevented or would 
have been different if this legislation had been in place.  However, when I specifically asked them how that 
could be so, they could not answer; they did not have an answer.  After I explained my perspective on it, they 
said that at the end of the day they were pushing for it because people just did not understand what could and 
could not happen.  I wrote down those words because that is precisely how it was put to me.  They said that at 
the end of the day the legislation was necessary for educational purposes because people did not understand what 
could and could not happen.  They thought that the legislation should be put in place for that reason.  I will refer 
a little later to what education can and cannot do when I talk about the program that has been operating at 
Fremantle Hospital. 

I now turn to another part of the bill.  I do not want people to look at this bill with an emotive perspective; I want 
them to look at the detail of it.  As I have said, the bill will not improve the common law.  Page 21 of the bill 
spells that out absolutely clearly.  What a fraud.  What a deceptive piece of spin doctoring that has been played 
out on the public of Western Australia.  It is deceptive when the media coverage says that the living wills debate 
is necessary and that McGinty will drop the living wills law if it is opposed.  Does the minister imagine that 
people will somehow be prevented from making end-of-life decisions if the living wills law is opposed?  
Another headline states “Support grows for living wills”.  What is meant by that?  There is no suggestion that 
people will not support individuals having the right to determine those sorts of matters.  Another headline states 
“Living will law ‘ends push for euthanasia’” and I will talk about that a little later as well. 

Why would the minister want to push so hard 25 pieces of media coverage in 12 months?  Why would he want 
to push so hard something that will not improve what is currently available to people at common law?  Why 
would he go to so much effort to create that deception in the community?  I will tell members why.  It is a simple 
concept called bait and switch.  The bait is that the minister puts something in front of the community that it 
desires and does not have a good understanding of.  That is the whole issue with living wills.  Under this bill, the 
government will give people the ability to have a living will.  The assumption then is that without the legislation, 
people will not be able to have a living will.  That is wrong, but that is the bait, because it is desirable to the 
community.  What is the switch?  The switch is that embedded in the legislation is a significant change that 
moves the protection against any circumstance in medical consent matters from the individual to health 
professionals.  It is quite a substantial shift, which I hope I will be able to outline in a few moments. 

This bill was initially called the Acts Amendment (Advance Health Care Planning) Bill.  That is also part of the 
bait and switch.  Let us bait the public and members of Parliament by calling the bill something that is 
misleading.  However, the minister had the good grace to own up to the real agenda further on in the process, 
and now the bill is called the Acts Amendment (Consent to Medical Treatment) Bill, because the real issue is 
consent to medical treatment.  We can forget anything further about advance care health planning because the 
minister has quite categorically stated that the bill will not improve the common law.  I would go so far as to say 
that the bill needs to be called the non-consent to medical treatment bill, because that is the real purpose of the 
bill.  I am not talking about medical treatment only for people who are dying or who are terminally ill; I am 
talking about medical treatment for any condition, including eye operations, gynaecological operations, 
orthopaedic work or having a baby.  This legislation applies to medical consent for that sort of treatment 
anywhere at any time.  Do members think that the public deserves to have some rational, non-emotive and 
objective consideration of the proposals in the bill and its consequences, both intended and otherwise?  Of course 
the public deserves that.  However, it will not happen if we look at this issue from an emotive perspective.  Once 
again I implore members of Parliament to look at this bill from a non-emotive perspective.  The bill shifts the 
protection in medical consent issues from the individual to health professionals. 

I will give a couple of examples to highlight what I am talking about.  I have spoken recently to the doctor in 
charge of the Respecting Patient Choices program at Fremantle Hospital and I pointed out some of these issues 
to him and asked him whether he would consider them.  I did not speak to him today but he left a message on my 
answering service.  He said that he had not considered them until recently, but then he said that I was quite right 
and that we certainly need to be cautious about the overzealous protections for medical practitioners contained in 
proposed section 110ZK.  That comment is from a medical practitioner who has been one of the strongest 
supporters of this sort of legislation, and I will talk about how much of a supporter he has been.  Proposed 
section 110ZK refers to the reliance by health professionals on treatment decisions.  It states -  

(1) In this section -  

“take treatment action” means -  

(a) . . . any treatment of a patient; . . .   

. . .  
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(2) If a health professional -  

(a) takes treatment action -  

(i) reasonably believing that the patient is unable to make reasonable judgments 
. . .  

People will not have to be deemed to be legally competent before making their own medical decisions.  At the 
moment, people must be deemed to be legally incompetent before someone else can make a decision for them.  
Now we have the situation where the health professional can take action, believing somebody to be reasonably 
unable to make that judgment and relying in good faith on what is purportedly a treatment decision.  I do not 
know about anyone else but we are talking about life and death here.  Somebody has to rely in good faith on 
what is purportedly a treatment decision or take treatment action in circumstances where it is reasonable for the 
health professional to rely on some other health professional having ascertained whether the treatment action is 
in accordance with a treatment decision.  It is not even me as a health professional who has to take responsibility 
for it.  I can say that he told me that this was in his health care directive.  That is good enough under this bill.  
The new subsection goes on to state - 

reasonably assuming that some other health professional has ascertained that the treatment action is in 
accordance with a treatment decision, 

That is okay.  It continues - 

the health professional is taken for all purposes to take the treatment in accordance with a treatment 
decision that has effect as if - 

(c) it had been made by the patient; and 

(d) the patient were of full legal capacity. 

If that was all that was in there, I could think of a few amendments around that and I could get over it.  Now I 
come to the worst part.  New subsection (3) states - 

Subsection (2) applies in the circumstances described - 

That means that it is okay for the health professional to go down that track and make those decisions on his or 
her own behalf - 

. . . if - 

(a) the patient is in fact able to make reasonable judgments . . .  

If I say that I really and truly believe that that person was unable to make a reasonable judgment about this 
decision, even if I was wrong and that person was able to make a reasonable judgment, the health professional is 
still okay if he goes ahead and does his own thing.  It continues - 

(b) what purports to be the advance health directive, guardianship order or enduring power of 
guardianship is invalid or has been revoked . . .  

That means it is invalid or has been revoked by the State Administrative Tribunal.  I have gone to the effort of 
putting one of these health care directives in place, getting it revoked, getting that guardianship order made 
invalid, and the doctor still looks at it and believes it is in place without checking.  If he goes ahead and does 
whatever I might have signed up to have done to me at a time when I was not feeling too rational about things, 
that is okay, the doctor can do that.  I will go on a bit further - 

(c) what purports to be the treatment decision in the advance health directive is invalid or has been 
revoked . . .  

People should not worry about going to the effort of getting a health directive revoked or made invalid because it 
does not matter as the doctor can now make a decision to go down that track whether that is so or not.  It 
continues - 

(d) the appointment of one or some of the persons who made the treatment decision purportedly as 
joint guardians or joint enduring guardians has been revoked by the State Administrative 
Tribunal . . . 

Here I am five years down the track having made somebody my enduring guardian but I have changed my mind 
because I now know that they will not do what I want but if the doctor still speaks to that person and gets his 
directive from that person, that is okay and the doctor does not have to worry about what I want now.  That 
person who had that role revoked will still be able to give the directive. 
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Hon Barbara Scott:  And the consequences.   

Hon HELEN MORTON:  Yes, and the consequences.  Here is another one - 

(e) the circumstances in which the treatment decision in the advance health directive or the 
guardianship order or enduring power of guardianship may be acted on in fact do not exist or 
have not arisen; 

I could go to the effort of making it very clear that under certain circumstances only will I accept this or that 
treatment.  This is what an advance health directive can have in it.  I can ask that under certain circumstances 
only do I want certain things to happen to me.  Now we have a situation that says that if the circumstances 
relating to the treatment decision in the advance health directive do not exist or have never existed, it is still okay 
for the doctor to go ahead as if they did.  It starts to make an absolute mockery of the advance health directive.  
The next paragraph states - 

(f) the advance health directive, guardianship order or enduring power of guardianship in fact 
does not authorise the making of the treatment decision;  

Now we have a situation where not only have the circumstances perhaps never existed in which the so-called 
decision was going to happen or the right people are not being talked to or anything else, but also the advance 
health directive never actually made a decision about the treatment so the doctor can carry on as if he believed 
there was such a treatment decision.  I continue - 

(g) the person who made the treatment decision . . . was not the person responsible for the patient 
. . .  

It is still okay.  The final paragraph states - 

(h) the person who made the treatment decision . . . was not the person first in order of priority 
under that section. 

I really have to ask whether there is any circumstance whatsoever where a doctor could be found liable if he does 
not follow the wishes of a patient either in an advance health directive or otherwise.  Could there be a 
circumstance where he has spoken to the wrong people, an advance health directive does not exist and so on?  
No, there is no circumstance.  I have tried to think of a circumstance where a doctor could be held liable for 
taking some action of his own and then retrospectively or otherwise suggests that it was in an advance health 
directive or he believed in good faith that it was in an advance health directive.  We should remember that under 
the common law a medical provider who provides medical treatment without consent faces criminal or civil 
penalties.  It is difficult for me to see how the interests of individuals are protected by this bill.  The bill is about 
providing protection for health professionals and others.  Good faith exemptions apply to almost any scenario 
that I can think of.  That is why I am saying that the bill should be called the non-consent to medical treatment 
bill because it now gives medical practitioners the opportunity to be legally protected from almost any decision 
that they want to make.   

As I said, the AMA was in touch with me again today.  It wants this bill to be made even stronger.  I said to the 
person on the phone, “You guys have got to be joking.  How much stronger can it become?”  After listening to 
very reasonable doctors saying that I am right, there is a rather overzealous protection of medical practitioners in 
this bill, the AMA wants it to be made stronger.  It would like to have inserted in this section something that says 
that where medical practitioners treat a patient in good faith based on information available at the time, no 
liabilities shall attach to the medical practitioner, full stop, no further conditions or consequences.  I am starting 
to wonder why this bill is being promoted.  Why do we want to move the responsibility away from the individual 
and the patients to the medical practitioner?  I feel incredibly comfortable at the moment that when I go to have 
something done, if my consent is not given, the doctor is concerned about civil and criminal negligence.  I do not 
particularly want to see that changed.   

My next concern is that this bill is one of the worst constructed pieces of legislation that I have had the 
misfortune to review.  I thought I had seen the worst of it when I saw the machinery of government bill come 
into this house.  I know that I keep harping on about the machinery of government bill, but it has been the most 
amazing thing that I have seen in my life in this Parliament so far.  However, that was just because of pure 
laziness and trying to amend bills that had been repealed three or four years previously.  Nevertheless, it had 
passed straight through the lower house.  How amazing.  However, this bill amazes me for a different reason.  It 
reminds me of a picture in one of my kids’ storybooks, and that picture was the house that Jack built.  It had 
higgledy-piggledy bits added on here and there, and bits stuck out here and leaning over there, and other bits 
added on, so it looked incredibly fragile.  It was just a higgledy-piggledy hotchpotch of add-ons, attachments, 
rickety foundations and odd amendments, as Jack saw fit.  I can tell members that this is the bill that Jim built.  It 
is a higgle-piggledy hotchpotch of add-ons and amendments, with little or no foundation.  When I see a bill like 
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this come into the Parliament, I have the same sense of shame about being a politician that I have when some of 
our colleagues shame us when their corruption and crime are exposed by the Corruption and Crime Commission. 

This bill is clumsy and problematic.  As it is written, it will create more problems than it will ever solve.  Even 
the minister referred to it as a dog’s breakfast at one stage, and for once I agree with him.  I will just list some of 
the problems.  I do not have time to go through them all, because I would have to go through nearly every couple 
of clauses to do so.  However, I will go through a couple of the problems. 

Hon Barbara Scott:  You have as much time as you want. 

Hon HELEN MORTON:  I realise that, but I do not want to take that much time.  The treatment decision will 
be invalid if a person does not know the nature of the decision or the consequences of it.  That is similar to the 
article in The West Australian today, which states - 

Freedom of choice in treatment is fine in principle but what if circumstances change and the patient 
can’t alter their decision, . . .   

It is about that. 

I must tell members about my dad again.  I told members about the circumstances in which my mother died this 
time last year.  My dad, the dear old thing, is 89 this year.  He sat with my mother, day in and day out.  He was a 
fantastic partner for my mother - absolutely devoted.  On about the third or fourth day, he said to me, “Do you 
think when we go outside that they give her something to drink and something to eat?”  He felt concerned about 
that lady not having any hydration and not having any food, and he could not believe that somehow or other 
something was not happening when he went home at night.  He did not understand what he had agreed to.  We 
tried again to tell him, “No, dad, they don’t, because she’s dying.  They are following her direction to let her die.  
They do not give her something to drink, and they do not give her something to eat at night.” 

Hon Barbara Scott interjected. 

Hon HELEN MORTON:  Yes, it was a good death.  A lot of people do not understand, but how does a person 
ask the question?  As far as the doctor was concerned, my father and my mother were very capable of making 
that decision.  Actually, I believe they were, too.  My father just did not understand it.  The bill does not require 
a person to demonstrate any level of understanding.  It does not require a person to have an informed consent-
type level of understanding about what is going on.  The bill does not in any way suggest that there is some way 
of working that out. 

The other matter to which I will refer concerns choosing another person to make the decision.  I am not at all 
comfortable with that.  The way this bill treats this issue is that if I am not able to make the decision, after my 
spouse, my child will make the decision.  I ask: which one?  I have three children.  They are all close to me.  
They all value life in their own way, and they are all equally close to me.  It does not matter where we live in the 
world, we are a very close family.  However, the bill does not say how to determine whether either of my sons or 
my daughter will be the one who says how he or she wants things to go.  The bill then says that it will be a 
parent, but which one?  If both my parents were alive right now, they may well have different views on this 
issue.  However, the bill gives no direction about which parent it should be.  The bill says that it will then be a 
sibling - for heaven’s sake - but which one?  I have five, and all of them have a close, personal relationship with 
me.  That does not mean to say that they see life in the same way as I do.  However, if the health professionals 
were to go to one of my five siblings, which one would they go to?  What does close and personal mean in this 
day and age?  We are scattered all over the place, but we are still close and personal.  Worst of all is that it is 
okay if the health professional uses any one of them who suits the health professional.  Believe me, members, I 
worked in the health system sufficiently long enough to know that decisions are made retrospectively to fit the 
outcome that has already been achieved.  Therefore, a situation could easily occur in which the doctor might go 
shopping among siblings or among parents or among children to find the one who would support the decision 
that had already been made. 

The bill also says that a health professional could get mixed up about who I said I wanted to make the decision 
or about the order of priority, but that is okay; it does not matter.  If it is done in good faith, it is okay.  I say 
again that it is probably not okay.  We are not talking about buying a loaf of bread from the shop or borrowing 
someone’s car.  This is about a life-and-death situation, and I think that the health professionals must have a 
greater onus of responsibility for getting it right. 

What about the situation surrounding these advance health directives?  They are very easy to get into.  As I have 
said before, a person could write a directive on the back of an envelope.  A person could write a properly formed 
one etc.  They are a helluva lot harder to get out of.  It is much easier to get into one than it is to get out of it.  If a 
person wants to have a directive revoked, he must go to the State Administrative Tribunal.  That might be 
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something like three years down the track from when the person first wrote the directive.  A person cannot get 
out of a directive without the matter going to the State Administrative Tribunal.  Therefore, my advice to anyone 
who asks me about it is to not do it if in fact that person might change his mind in three or five years, because it 
is a helluva lot harder to get out of a directive than it is to get into one. 

Should advance health directives be general or specific?  I have already explained that a person might want to 
describe a circumstance in which a advance health directive would take effect.  That person could be quite 
specific about that.  For instance, he could say, “If I am stung by a bee and I have one of those unusual turns, 
don’t take any notice of my advance health directive under that circumstance, but if I am run over on the road 
and I am barely alive, and it is unlikely that I will continue to live, under those circumstances I want you to take 
notice of my directive.”  However, how much detail should people go into in these advance health directives?  
Of course, registration is not compulsory; it is an option.  Some people will still have them registered by the 
registrar or whoever will do it, but others will not.  Therefore, there will still be utter confusion about whether 
one of these advance health directives does or does not exist. 

Advance health directives must be reviewed after 10 years.  By whom?  People move interstate and go all over 
the place.  I can tell members right now that if somebody did not send me a reminder after five years that I had to 
renew my driver’s licence, I am pretty sure I would forget.  I might go on believing that I have an advance health 
directive in place, but if it has not been reviewed after 10 years, there will be a problem.  The bill also states that 
if there is any suggestion of coercion and bullying to put one of these directives in place, it will not be valid.  
Heavens!  How do we determine in a family situation whether that is taking place?  How can we determine a 
level of coercion?  I am sure that members are aware that the most significant component of elder abuse comes 
from family members.  To top all that off, there is reference to enduring guardianship.  There is an option about 
registering advance health directives, but no part of the bill talks about registering or not registering enduring 
guardianship.  People will have to carry around a little piece of paper or whatever it is with the details on it.  
Once again, as I have said, why bother anyway?  If a doctor is talking to someone else who is not a person’s 
legal or authorised enduring guardian, that does not matter as long as the doctor does it in good faith and what 
have you.  I do not know why anyone would bother to have one. 

The bill allows a person 18 years or older to make an advance health directive.  I know that when I was a young 
healthy adult, at that stage I had my entire life in front of me.  I was a healthy 18-year-old.  One has a quite 
different perspective on life at age 28 if one is married with a couple of kids.  This bill allows an 18-year-old to 
make those decisions in a document that is legally binding for 10 years.  In fact, the document overrides 
everything else so that even if a spouse knows that her husband’s perspective has changed, it does not matter.  
The advance health directive dictates the medical care and treatment, and doctors are obliged to follow a living 
will that may have been made five to seven years before.  As I said, people have to go to the State 
Administrative Tribunal to revoke one.  It is much easier to get into than to get out of.  Things are very general; 
registration is not compulsory and so on.  I have checked that enduring guardians do not have to be registered 
anywhere. 

Some much better options than this are available to us.  I remind members of the option that operates at 
Fremantle Hospital - at least, it was operating at Fremantle Hospital.  I am referring to the Respecting Patient 
Choices program.  I have been to the hospital and talked to the staff who were operating the program.  I have 
their full evaluation with me.  I also have a number of other documents that I will go over to demonstrate to 
members what can happen.  So as to let members know how good the program is, I have an evaluation of the 
pilot of the Respecting Patient Choices program at Fremantle Hospital.  It was funded by the federal government.  
It includes an overview of the background of the program, the evaluation methodology and the report 
implementation at Fremantle Hospital and so on.  Respecting Patient Choices is a national advance care planning 
program that was implemented in one lead hospital in each state or territory during 2004-06.  The program 
introduces processes pertaining to all aspects of advance care planning.  The program integrates strategies that 
support advance care planning.  The strategies include facilitating advance care planning discussions with 
patients and their families; documenting the discussions in advance care plans; training health professionals to 
facilitate the discussions and documentation; changing organisational policies, procedures and clinical practices 
to support that; and evaluating key clinical and non-clinical staff in advance care planning and educating them in 
advance care planning.  It is really about trying to obtain a change of culture.   

Advance care planning enables patients to reflect on what is important to them: their beliefs, values, goals and 
preferences in life and how they want to be cared for if they reach the point at which they are dying and cannot 
communicate decisions about medical care.  Patients frequently do not talk to their families, doctors or carers 
about what is important to them and what care they want in the future.  Critical situations occur when decisions 
need to be made and a patient is no longer able to communicate.  The community extension of the program in 
residential aged care in Victoria during 2003-05 established that advance care planning improved the level at 
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which customers were involved in choices regarding their future care, as well as the skill, competence and 
involvement of health service providers in facilitating that process.  If a person’s end-of-life wishes are discussed 
in a sensitive and supportive manner and documented clearly and consistently within and between service 
sectors, patients receive health care in their place of choice and avoid receiving unwanted and often burdensome 
treatments. 

I subsequently checked on other states where these programs have been rolled out.  This is happening in Victoria 
in four tertiary hospitals and 17 residential facilities and in GP divisions of practice.  At Canberra Hospital it has 
been extended to the community.  Queensland had no funding after the pilot scheme finished, so it did not 
continue.  There was considerable interest to take the lead role to another hospital.  The program in the John 
Hunter Hospital in New South Wales has been operating now for two years, and three further programs are up 
and running.  In Tasmania, the Royal Hobart Hospital was funded to continue the program after the pilot 
finished.  There is no program in the Northern Territory.  The program at the Queen Elizabeth Hospital in South 
Australia has been implemented and is funded regionally.   

This program was funded by the federal government to put in place what I believe the intent of this bill is.  How 
well did it go?  Overall, the delivery of the program to Fremantle was successful.  What were some of the 
facilitating factors?  They included the enthusiasm of the staff, the high quality of the training program, the 
guidance of the steering committee and the commitment of the project team.  Fremantle Hospital identified that 
the program needed to become part of the existing culture.  That is the key.  It must become part of the existing 
culture, which requires support from the executive.  Leadership was a crucial element in implementation.  What 
were some of the barriers to its implementation?  At a ward level, nurses on three out of four pilot wards worked 
double shifts and extra shifts regularly.  The situation arose because of the absence of nurses on workers’ 
compensation, sick leave, secondment and resignations in conjunction with not being able to secure sufficient 
cover.  In September, some wards were employing patient care assistants to provide the cover of nurses.  There 
has been a major impact on Fremantle Hospital, resulting in a continuous state of change, ongoing turnover in 
senior management, staff secondments and resignations.  Instability at the executive level has resulted in limited 
participation and support.  Despite what I would call a fairly damning comment about the barriers to 
implementation, the hospital is still saying that the program was very successful.  There is a significant level of 
increased involvement of consumers in advance health care planning.  Were patients’ end-of-life wishes met?  
Patient’s wishes were more likely to be known and adhered to.  There was no change in the mortality rate, which 
supports the view that the program does not support or promote premature or inappropriate withdrawal of 
treatment.  The evaluation concludes that it has been established that advance care planning has a significant 
impact on the level to which consumers are involved in choices regarding their future care and on the skill, 
confidence and involvement of health service providers in facilitating the process.  The program provides 
evidence that if a person’s end-of-life wishes are discussed in a sensitive and supportive manner and documented 
clearly and consistently, people receive health care in their place of choice and avoid receiving unwanted and 
often burdensome treatments.  Despite the barriers to implementing the program at Fremantle Hospital, the data 
reveals that the desired effect was achieved.  That is without the legislation.  That is just with some decent 
education about what is already available to people.   

So that members can get a feel for the extent to which this was undertaken at Fremantle, in this pilot program 52 
consultants - 52 members of staff - were introduced to the program and 33 patients were seen in that time.  In 
summary, over seven and a half months they trained 62 Respecting Patient Choices consultants and 284 patients 
were introduced to the program.  The processes involved 391 discussions and 54 statement of choices or advance 
care plans were completed.   

Then the funding was stopped.  The minister pulled the funding on the program at the end of the financial year.  
The funding was stopped when it was doing everything that the minister had intended his bill to do in giving 
people choice and control over those sorts of end-of-life decisions.  He pulled the funding.  I went down and saw 
the staff on the weekend before the minister pulled the funding, and I asked why he was pulling the funding.  If it 
was doing exactly what he wanted it to do, and he was championing the cause of advance health care planning, 
why did he pull the funding?  The staff had no idea; they could not for the life of them work it out.  I know why 
they could not work it out; it is because they are honest toilers.  They could not work out that the program was 
too successful.  It was not going to meet Jim McGinty’s agenda for the legislation if they had a program that 
would show how successful advance health care planning could be without legislation.  He needed to pull the 
funding on this program; he needed to stop it because he was going to have trouble getting the legislation passed, 
when there was a program that showed the extent to which it could operate without it, with some good education, 
and some commitment, enthusiasm and dedication from staff.  The man is a hypocrite. 

Hon Ljiljanna Ravlich:  I do not think that is very parliamentary. 

Hon HELEN MORTON:  Don’t you? 
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Hon Norman Moore:  I think it is something that could be very nice. 

Hon HELEN MORTON:  I think that it is one of the kindest words I can use at the moment. 

I will read a couple of case studies of people who went through that program, with the permission of the people 
concerned.  According to my notes - 

86 year old Mrs. H resided in a hostel, her only daughter lived in Sydney, the only local family member 
was her elderly sister.  Mrs. H was admitted to the ward after presenting at the emergency dept with 
increased shortness of breadth and agitation.  For several years Mrs. H had suffered from Chronic 
Airways Limitation secondary to Kyphosis, severe Aortic Stenosis, a Retrosternal Goitre and Atrial 
Fibrillation.   

I am not even going to worry about trying to explain what those conditions are because I do not know. 
Hon Norman Moore:  I can explain the last one to you sometime. 
Hon HELEN MORTON:  All right.  Mrs H had decided previously not to have the operation to replace the 
aortic valve and had also been keen to document her medical wishes for the future, but had never had the 
opportunity to do so.  My notes continue -  

The ward nurse referred Mrs H, after her daughter saw a RPC poster on the ward.  This was not one of 
our pilot wards, the pilot team on this ward had been transferred to another ward and accidentally left 
the RPC poster on the wall.  The daughter came to my office, I explained the RPCP to her and provided 
written information such as the leaflet. . .  

Here is the written information.  It is all beautifully documented; it is not like we are starting from scratch.  The 
documentation has all the pamphlets: the medico-legal information, the advance care plan discussion record; 
everything is there; all the medical records that are required are already developed for this program. 

. . . Mrs. H wanted to complete an advance care plan.  Following confirmation that Mrs. H did want to 
proceed, I liaised with the medical team to confirmed the patient’s mental capacity and inform them of 
the patient’s intent.  The next day I met with Mrs. H and her daughter and we completed the advance 
care plan.   

Three and a half weeks later Mrs. H developed pneumonia deteriorated quickly and died peacefully on 
the ward. 

The daughter wrote extending her deepest gratitude for assistance and support to both her mother and 
herself during her last illness.  Informing that one of the few meaningful things she actually managed to 
achieve in the nearly two weeks she was in WA for her mother was to put in place her Advanced Care 
Plan.  The daughter further explained that she found herself in a difficult telephone conversation with 
the Medical Registrar where she was forced to insist that her mother’s Advanced Care Plan be 
respected.  This was very distressing at a most difficult time and she was thankful that the Medical 
Consultant saw fit to immediately concede to Mrs. H wishes.  This ensured Mrs. H’s death in a timely 
manner, with appropriate peace and dignity - which her daughter felt sure would not have been the case 
otherwise.   

Mrs. H’s daughter further wrote “I find it extraordinary the extent to which some members of the 
medical profession seem unable to accept, or even properly discuss, the reality of death, and I have to 
say I really don’t understand why they are as they are.  Finding oneself having to deal with imminent 
death with professionals, who are in control of the situation, but who seem themselves to be in some 
sort of denial about it, is extremely traumatic.  I can honestly say I have never before been reduced to 
quite so profound a sense of helplessness.  As such, your program and your support was valuable to me 
beyond measure - and to my mother, whose one wish was to be spared extended and unnecessary 
suffering” 

This was a achieved by an education program entitled Respecting Patient Choices.  Another case study from the 
document reads - 

Mr. X a 67-year-old man with lymphoma, was a patient on the Haematology ward during the month of 
April 2006.  Prior to this admission he lived at home with his wife who cared for him with assistance 
from Silver Chain.   

Mr X had initially been diagnosed with lymphoma in 1994.  He had responded to treatment and went 
into remission.  Unfortunately the lymphoma returned in 1999 and over the next 5 years he required a 
variety of different types of cancer treatment.  By late 2005 he needed weekly blood product 
transfusions and was having increasingly frequent admissions to hospital with infections.   
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In April 2006, just before Easter, Mr X came to Emergency with bleeding from the bowel and he was 
offered further blood/platelet transfusions and his medical team discussed with him the possibility of 
further investigation such as endoscopy.  During that admission he spoke with a Respecting Patient 
Choices consultant, and stated he wanted to go home for Easter with assistance from Silver Chain 
Hospice and think about having further blood products before making a decision.  After discussion with 
his medical team it was arranged for him to go home with ongoing community hospice team support.  
An appointment was made for him on the Tuesday after Easter for his regular transfusion, which he 
could cancel if he decided not to go ahead with further treatment.  He also completed a Statement of 
Choices at this time.   
In his Statement of Choices Mr. X requested palliative care, and stated while it was of symptomatic 
benefit to him he would continue to be given blood products on a regular basis.  However, if he had a 
major bleed he wanted to be kept comfortable and die peacefully at home with his wife present and 
Christian organ or classical music playing.   
Mr. X also requested to see the pastoral care worker to discuss his funeral arrangements and the RPC 
Consultant referred to the pastoral care worker to follow up with him at home.   
Mr. X died at home in early May 2006.  His wife and children were with him and Christian organ music 
was playing when he died.  The family reported that his death was peaceful, and the funeral was 
carried out according to his wishes. 

I mention once again that these are real examples of what is currently being achieved, or what was being 
achieved until the funding was pulled, in the Respecting Patient Choices program.  A heck of a lot of work has 
been done to have all the paperwork and documentation in place, but it has come to a sudden halt.  The staff 
involved in this have gone back to other jobs in the hospital.  This program has fallen in a hole. The last thing I 
want to talk about is the fact that this is not a euthanasia bill.  At least I do not think it is anyway.  That is what I 
am being told. 
Hon Robyn McSweeney:  I hope it is not. 
Hon HELEN MORTON:  I hope it is not either.  I had a timely visit at my office from a gentleman who many 
members would have met, Mr Clive Deverall.  He brought with him a document called “Report on euthanasia 
workshop”, which was sponsored by the Cancer Council WA.  I do not know about other members, but I 
certainly have been lobbied by the Cancer Council on this issue.  Mr Clive Deverall said that he was from the 
Cancer Council.  He told me that he and some other people had initially sought from the government a 
euthanasia bill.  He said that they had seen the Minister for Health and had received from him a draft bill that 
they were happy with.  The minister subsequently went to the United Kingdom where a push for euthanasia had 
just failed in the UK Parliament.  When the minister came back to Perth, the draft bill that Mr Clive Deverall had 
seen had been amended.  Mr Clive Derverall told me that that was not what the council was seeking.  The bill in 
front of him was not what the council was after.  He said he was told that it might not be what they were after but 
that it was the next best thing and that it was the forerunner for euthanasia.  I can only assume that those ideas 
are incorporated into the amazing protections given to doctors.  That is the only element of this bill that could in 
any way, shape or form be construed to be the forerunner of euthanasia.  I would like another agency or a 
committee of the Parliament to look at that part of the bill to see to what extent it is a forerunner for euthanasia.  
I am not in any way suggesting that it is euthanasia.  I know for certain that it is not euthanasia, but I would like 
to know whether it paves the way for euthanasia. 

In summary, this bill produces more problems than it solves.  It has been deliberately promoted and 
misrepresented to the public in a rather emotive way.  It looks at advance health care planning and not at some of 
the real changes that are being made to medical consent.  It is messy and risks being too difficult to follow.  
When I look at the real intent of the bill, in my mind I believe that the only option is for it to not be passed. 
HON BARBARA SCOTT (South Metropolitan) [8.35 pm]:  I stand tonight to address the Parliament on the 
Acts Amendment (Consent to Medical Treatment) Bill 2006; in other words, the living wills bill.  We have heard 
my colleague Hon Helen Morton give an outline of the myths that Mr McGinty has tried to perpetuate 
throughout the community of Western Australia with regard to this bill.  I do not intend to repeat everything that 
my colleague has said.  Tonight she has placed on the record an interesting scrutiny and in-depth “unpacking” of 
the legislation, as the Greens (WA) might call it.  She has unpacked the bill very clearly for us, right down to the 
bottom.  She has done it very cleverly and very well.  In the unpacking of the bill, she has clarified the myths 
that McGinty wants the Western Australian public to believe.   

My colleague Hon Helen Morton exposed a number of myths by quoting from a number of reports in the local 
media.  One of those myths is that the bill we are discussing tonight relates to the terminally ill.  I am not sure 
how many of my colleagues have read the bill from front to back.  The bill does not contain any reference to the 
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terminally ill, despite the fact that, as my colleague Hon Helen Morton pointed out, that has been stated in the 
headings of newspaper articles.  Minister McGinty has perpetrated a myth via the Western Australian media, and 
that myth must be scrutinised.  The whole bill must be scrutinised very carefully.  Rather than amending every 
clause in the bill and deliberating over it for hours, it should go before a committee of the Parliament.  There are 
major concerns about this bill, some of which I will outline.  However, before I do, I want to set the record 
straight.  I say this to Parliament: like my colleague Hon Helen Morton, I have nothing against the concept of a 
living will.  The idea that I am able to provide guidance for my future health care in the event that I am 
prevented from doing so in the future is a good concept.  The problem is that - I am sure this will come as no 
surprise to anyone - the Minister for Health, Mr McGinty, has got it wrong again.  My colleague laid out very 
clearly the myths that he has perpetrated and where he has got the bill wrong.  He is sending the wrong message 
and we must find out why.  Unless two crucial changes are made to the bill, I will be forced to oppose it, despite 
the fact that I agree with it in principle.   

The first change contained in the bill ensures that I will have a free choice in the type of living will that I decide 
to write.  The second change ensures that any guardian I appoint or, more importantly, any guardian who is 
appointed to me by the State Administrative Tribunal, will be required to act in my best interests, similar to the 
way an enduring power of attorney is used in a situation in which money is concerned.  In case some members 
are surprised by the idea that our Minister for Health is somewhat out of his depth when it comes to producing 
quality legislation, I will read a letter that was addressed to the editor, a copy of which was emailed to me.  
According to my notes, it reads - 

“As a practicing solicitor, it has been a horrendous few years dealing with the poorly drafted legislation 
put forward by Mr McGinty.  This Attorney General appears to be on a mission to set a WA record for 
the most Bills put through parliament without any attempt to ensure quality is achieved rather than 
quantity.   
First it was the Criminal Injuries Compensation Act, then the Magistrates Court suite of legislation 
followed by the new Limitations Act.  All these Mr McGinty championed.  Now his own party freely 
admits his legislation is flawed.  In a party that currently seems to have an abundance of lawyers in 
parliament, one cannot help but think he has been given the job to keep his leadership ambitions in 
check.   
It has been at times embarrassing to be a solicitor practicing in a State with this lack of quality in 
legislation.  Unfortunately, the general public have no idea what injustice Mr McGinty creates through 
his incompetence until they find themselves in a situation subject to one of his pieces of legislation. 
Regrettably it appears that in a Party that is currently struggling with the basic concept of integrity, 
other qualities (such as competence) have had to take a back seat.  Nonetheless, you haven’t fooled us 
all, Mr McGinty.  The only thing more horrific is that this minister is also the minister responsible for 
our health system.   

It is signed by Nick Goiran, of Thornlie, WA.  I referred in my opening remarks to the many problems with this 
bill that Hon Helen Morton has outlined.  Initially, I will outline just five of the concerns I have.  Firstly, there 
are people who do not make living wills in the form provided for in this bill.  Secondly, people are unable to 
predict what treatment they want.  I am not a doctor; I do not know at this stage what health care I might want in 
10 years’ time.  I am loath to write it down in detail and make it a mandatory requirement for my doctor.  
Thirdly, people are unable to clearly and accurately describe any choices they make.  Fourthly, the living will 
may not be available when needed.  What if a person who lives in South Perth collapses on arrival on a plane in 
Broome?  If that person does not have his living will on him, the doctor must make a decision.  People do not 
carry their living wills in their back pockets, and yet it is mandatory for the doctor to follow a living will if a 
patient has one.  Where does the doctor go for it?  Fifthly, people reading the living will may be unable to 
accurately interpret it.   

We need to make sure that one or two things appear in any bill that provides for future health directives.  The 
main thing is that, when a living will is written and signed, it must be done in consultation with the doctor who is 
familiar with the patient’s condition and able to assess the patient’s ability to make decisions voluntarily and 
with the appropriate degree of capacity for informed consent.  The informed consent issue was raised by Hon 
Helen Morton.  We need to have informed consent to have a vaccination for polio, or for vaccinations if we are 
going overseas, and yet there is no need to sign informed consent for the supposed advance health care plan.  We 
must be able to advise the patient of the nature of the consequences of the decision.  

The other major issue amongst the many concerns I have with this bill is that these advance health care plans, or 
so-called living wills, should be of an advisory nature for the doctor, and not mandatory.  Hon Helen Morton 
made it very clear to this Parliament that, under common law today in this state, anyone can write an advance 
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health care plan.  I have previously shared with some of my colleagues the story of some very close friends and 
neighbours whose 28-year-old daughter was diagnosed with an aneurysm.  This was five or six years ago - I 
cannot remember exactly when.  She was a lovely young woman, about to be married.  The problem was 
diagnosed, and the doctor told her the consequences of the proposed surgery.  As a lawyer, she knew her rights 
under common law.  The point my colleague Hon Helen Morton made is that many people do not understand or 
know their rights under common law to make an advance health care plan for themselves at the moment, if they 
want to.  However, it is possible.  We do not need this legislation.  The woman patient made an advance health 
care plan, which the doctor read and heeded.  He explained that the delicate brain surgery could end in her being 
totally paralysed, partially paralysed or unable to function.  She made the decision that if she was brain dead she 
wanted her life support turned off.  Her parents are close friends of ours.  That would probably have not been 
their decision had they been given enduring power of attorney, but she chose that, it was carried out and she 
died.  That is a case close to me and is an example.  Why do we need this legislation when this is already 
available under common law?   
Before continuing, I indicate my debt to a particular paper.  I have read a lot about this issue and the particular 
paper that I have referred to in detail is titled “Enough:  The Failure of the Living Will”.  I will be quoting from 
it extensively during my comments.  The first paragraph of this article from the Hastings Center reads -  

Enough.  The living will has failed, and it is time to say so.   

We should have known it would fail:  A notable but neglected psychological literature always provided 
arresting reasons to expect the policy of living wills to misfire.  Given their alluring potential, perhaps 
they were worth trying.  But a crescendoing empirical literature and persistent clinical disappointments 
reveal that the rewards of the campaign to promote living wills do not justify its costs.  Nor can any 
degree of tinkering ever make the living will an effective instrument of social policy. 

I think therein lies the damnation of Mr McGinty’s myth about the living will leading Western Australia in social 
policy and down a path that will enable people to have a good death.  Who does not want a good death?  I will 
speak about that later when we know what a literal interpretation of a good death really is.  I want to refer to that 
particular article and highly recommend it to members.  I seek leave to table that document.  
Leave granted.  [See paper 3008.] 

Hon BARBARA SCOTT:  I continue and pose some questions.  Do many people have living wills?  Most of us 
have property wills.  In the United States only 18 per cent of people have living wills and in Australian states 
that already have living will legislation, the figure is lower and in single digits.  Why do people prefer not to take 
out living wills?  Patients advance many reasons.  They say that they do not know enough about living wills.  
They think that living wills are hard to execute.  They procrastinate and do not really want to speak about death.  
They hesitate to broach that topic with their doctors and families, and, in kind, doctors often hesitate to speak 
about it as well.  Some patients doubt that they need a living will.  Some think that living wills are for the elderly 
or infirm and count themselves in neither group.  Many of us believe in eternal youth and that death will not 
happen to us; we will not need to direct in what state we will be in the last years of our life.  Others suspect that 
the living wills do not change the treatment that people receive.  Ninety-one per cent of veterans in the United 
States shared that suspicion.  Many patients are content or even anxious to delegate decisions to their families, 
often because they care less about what decision is made than they care that the decision is made by people they 
trust.  That is important.  As my colleague said, her mother obviously trusted the decision that her lifelong 
partner made for her.  Many people care not so much about the decision but that they are made by people they 
can thrust and, I suggest, love.  Approximately 75 per cent fall into that group.  Only one quarter of patients want 
their own preference followed.  Some patients find living wills incompatible with their cultural traditions.  
The second question I pose, which is highlighted in that article is: do people know what sort of will they want?  
Suppose that, even though they do not know what they want, people execute a living will.  If those documents 
are to be effective people will have to predict their preferences accurately.  That is an ambitious demand.  Even 
patients making contemporary decisions about contemporary illnesses are regularly daunted by the difficulty of 
the decision.  They are human, and we humans falter in gathering information and misunderstand and ignore 
what we gather.  We lack well-considered preferences to guide decisions and rush headlong into choice.  How 
much harder, then, is it to conjure up preferences for an unspecifiable future confronted with unidentifiable 
maladies with unpredictable treatments.  Remarkably, under this bill, living wills can be executed without 
consulting a doctor.  I made that comment in my first remarks.  If I am going to write a living will for 10 or 20 
years’ time, I want to know that my consulting doctor knows my current health situation, understands or can 
predict what can happen, or explains what can happen and the best treatment I should receive.  How am I, an 
non-medically trained person, to know or predict what might happen or even what treatments may be available 
in future? 
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Conventional wisdom insists that candidates for even a flu injection give informed consent and that that wisdom 
has increasingly raised the standards for disclosure.  If we apply those standards to the information patients have 
before making the astonishing catalogue of momentous choices living wills can embody, the conventional 
wisdom will be left shivering with indignation.  
I was going to quote from the article but I think the attendants have taken my document away already.  However, 
that is not a problem.  An ocean of evidence affirms that answers are shaped by the way questions are asked.  In 
one study, only 12 per cent of the 201 elderly people opted for treatment when the doctor explained it in a 
negative fashion; the treatment was chosen eight per cent of the time when it was phrased as an advance 
directive already in use; and it was chosen 30 per cent of the time when the treatment was phrased positively.  
Seventy-seven percent of the subjects changed their minds at least once when given the same case scenario but a 
different description of the intervention.   

Not only are preferences surprisingly changeable, but also people have trouble recognising that their views have 
changed.  This makes it less likely that they will amend their living wills as their opinions develop and more 
likely that their living wills will treasonously misrepresent their wishes in stability matters.  The healthy may 
incautiously prefer death to the stability.  Once stricken, competent patients often contest and reject that 
preference.  The document I tabled states that at least 16 studies have investigated the study of people’s 
preferences for life-sustaining treatment.  The bottom line is that over periods as short as two years, almost one-
third of people’s preferences for life-sustaining medical treatment change.  More particularly, illness and 
hospitalisation change people’s preferences for life-sustaining treatments.  The plasticity in end-of-life decisions 
should not be a great surprise.  Indeed those kinds of decisions should be especially volatile since people lack 
experience in deciding to die.   

The third question I pose is: can people articulate what they want?  I have touched on this briefly.  Can people 
articulate clearly in a health directive what a doctor is then compelled to follow?  Suppose, for argument’s sake, 
that patients write living wills and regularly make sound choices about future treatments.  Can they articulate 
their choices accurately?  This concept is crucially unrealistic, because people have trouble reaching well-
considered decisions and cannot state clearly on paper what is muddled in their mind; indeed, people do, for 
instance, issue mutually inconsistent instructions in living wills.  It must be a nightmare for doctors if a 
layperson has written mutually inconsistent instructions that he does not know about without the advice of the 
doctor.  Too many people are functionally illiterate medically, and most of the literate cannot express themselves 
clearly in writing.  It is hard even for the expert writer.  Furthermore, most people know too little about their 
choices to cover all the relevant subjects.  Hence, living wills are generally forms that demand little writing, but 
the forms have failed.  For example, several studies suggest that even those patients who have completed 
advance health directive forms may not fully understand the function of the form or its language.  Living will 
forms routinely baffle patients.  When asked what their living will says, the most common response in its 
entirety is, “I don’t want to be a vegetable.”  This is the myth that McGinty has perpetrated: if a person writes a 
living will, his family will not have to deal with him and he will not be a vegetable.  That is the message that old 
people want.  They do not want to be a burden on their children or live as a vegetable in an old aged home or 
hospital.   

One might retort that property wills work and that living wills are not that far removed from property wills.  
Property wills work as well as they do to distribute property because their scope, compared with living wills, is 
narrow and routine.  Most people have little or precise property and distribute it to a few plausible heirs.  One 
might have a house, two houses, a farm or whatever.  Most people do not have masses of property unless they 
are mega wealthy.  It is discrete and narrow and one determines that the children or other members of the family 
will be the beneficiaries.  Property wills are therefore fairly narrow and routine. 

As property accumulates and ambitions swell, of course, problems proliferate.  Many of them are resolvable 
because experts - lawyers - exclusively draft and interpret wills.  Lawyers have been experimenting for centuries 
with testamentary language in a process that has produced standard formulas with predictable meanings and 
standard ways of distributing property into which testators are channelled.  Finally, if testators do not say it 
clearly enough in the right words and do not follow the right procedures, courts coolly ignore their wishes and 
substitute default rules.  This is rarely practical for living wills. 

Therein lies the absolute detail: if it is property, it can be determined and sorted out through the relatives or the 
beneficiaries.  However, medicine is a precise science; people cannot write something down and then say that is 
what they thought they wanted.  The technology might change entirely in 10 years.  It does and it probably will.  
Therefore, the lessons of this story are that drafting instructions are harder than proponents of living wills seem 
to believe, and the failure to devise workable forms is not a failure of effort or intelligence; it is a consequence of 
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attempting the impossible.  It is almost impossible for people to predict precisely in which health scenario they 
might be in 10 years. 

The fourth question I pose is: where is the living will?  Suppose that miraculously people actually executed 
living wills, knew what they wanted and could say it clearly.  That would not matter unless the living will 
reached the people responsible for the incompetent patient.  Often it does not; for example, the scenario of 
someone flying to Europe, becoming ill and not having taken the living will; or someone becoming ill in a 
country where the attending doctor is unable to read English.  This should be no surprise, for long can be the 
road from the drafter’s chair to the intensive care unit bed.  Thus when a team of researchers reviewed the charts 
of 182 patients who had completed a living will before being hospitalised, they found that only 26 per cent of the 
charts accurately recorded information about those directives, and only 16 per cent of the charts contained the 
form.  The Legislative Assembly has attempted to overcome this problem by passing an amendment to the bill to 
establish a register.  However, this merely moves the problem one step back, as it relies on people to register 
their living wills. 
The fifth question I pose is: will the relevant people read it accurately?  Suppose that patients actually write 
living wills, correctly anticipate their preferences, articulate their desires clearly and register or convey their 
document to its interpreters.  How accurately will the interpreters analyse their instructions?  That is a good 
question.  Living wills are not self-executing.  Someone must decide whether the patient is incompetent, whether 
a medical situation described in the living will has arisen and what the living will then commands. 

In a randomised trial, researchers asked elderly patients to complete a disease and treatment based on a value-
based living will.  A control group of elderly patients completed no living will.  The interpreters of the wills 
were generally spouses or children who had known the patient for decades.  Interpreters who were not able to 
consult their loved one’s living will predicted patients’ preference about 70 per cent of the time.  Strikingly, 
interpreters who consulted the living will did no better than interpreters who were denied it; nor were interpreters 
more successful when they discussed living wills with patients just before their prediction.  What is more, a 
similar study found that primary care physicians’ predictions were similarly unimproved by providing them with 
patients’ advance directives.   

The only exception was emergency room doctors - complete strangers!  When given a living will, they more than 
accurately predicted patients’ preferences than did emergency room doctors who were not given one.  Another 
interesting fact, on which I will end my comments from this article, is that a small study found that in 30 of 39 
cases in which a patient was incompetent and the living will was in the patient’s medical records, the substitute 
decision maker was not the person the patient had appointed.  I will read that again, because it is important.  A 
small study found that in 30 of 39 cases in which a patient was incompetent and the living will was in the 
patient’s medical records, the substitute decision maker was not the person the patient had appointed.  As I said 
at the beginning of my remarks, most people want a living will to be determined by a person they trust.   

The problem with the Minister for Health is that he tends to look in the wrong places for advice and legislative 
precedent.  I recall that in the minister’s second reading speech on the electoral reform legislation, he quoted 
from a United States court.  After I had done some research, I replied with a quote and a ruling from the 
Supreme Court of Canada.  Canada resembles Western Australia far more closely in population distribution than 
does the United States.  The justice in that Canadian court also had the advantage of being a woman, and hence 
of being equipped with a good deal of commonsense, if I may say so myself.  As I recall, the Canadian justice 
pointed out that the relevant factor was not simply numerical equality, but rather a general equality of 
representation.  That was the key concept.  I have used that description to explain how, under that legislation, 
country people will miss out on fair representation by their members of Parliament.  Minister McGinty has 
perpetrated the myth that the representation of country people by their members of Parliament will be equal to 
that of city people.  Equality is not the same as fairness.  A fair representation for country people means that they 
have fair access to their local member of Parliament.  I have said previously that a teacher may have 20 kids in 
her class in year 1 and may say that she will treat all those kids equally.  However, she knows that although 15 of 
those kids will be okay, five of them will need some special help, as any experienced teacher is able to assess 
after a week in the classroom.  Therefore, is it fair for that teacher to say that all those kids will be treated equally 
by being given equal time, or is it fair for that teacher to say that she will give those kids who are struggling 
extra time, and she will help their parents to understand how that will help their kids, and the other kids will get 
on very well on their own, because they do not need that extra help?  There is a difference between equality and 
fairness.  That is a good argument to remember.  McGinty forgot to use that argument in the debate on electoral 
reform.  He has also forgotten to use that argument, and to use commonsense, in the debate on this legislation.   

This is appalling legislation, and it needs to be scrutinised far more closely.  I am not convinced that can be done 
on the floor of this chamber.  In order to find a correct answer to the issue of future health planning, the minister 
did not need to go all the way to Canada.  All he had to do was pick up the phone and speak to Catholic Health 
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Australia.  Catholic Health Australia has produced two documents for use in Catholic hospitals and nursing 
homes.  Those documents avoid all the pitfalls that the minister has managed to find.  I seek leave to table those 
documents.  The first document is titled “A guide for people considering their future health care”.  That 
document is commonly used throughout Catholic health care in Australia.  People are given the opportunity to 
go through that document when they make a health care plan.  The other document is titled “A guide for health 
care professionals implementing a future health care plan”.  I do not know whether Mr McGinty has ever seen 
these documents, or whether he would want to recognise that there was no need for the legislation that he has 
brought before Parliament.  These two documents are available.  As a lawyer, he should have known and 
understood that under common law, any person in this state can make a future health care directive, even if he or 
she does not want to read the one that is available in many major hospitals in Australia. 
The DEPUTY PRESIDENT (Hon George Cash):  Hon Barbara Scott seeks the leave of the house to table the 
two documents that she has referred to. 
Leave granted.  [See papers 3009 and 3010.] 

Hon BARBARA SCOTT:  The first document, “A guide for people considering their future health care”, has 
five key points, which I will briefly outline, and a one-page model statement for future health care.  The model 
statement for a future health care plan is quite simple.  The first key point states -  

Though illness can be unpredictable, we may choose to offer those entrusted with our care some 
guidance about our wishes for our future health care. 

The second key point states -  
Planning future health care relies on good, long-term communication between you and your family, 
friends and health care professional. 

The third key point states -  
A representative can make health decisions on your behalf, based on your advice, the advice of your 
health care professionals, and your representative’s own good judgement.  These health decisions have 
the advantage of being flexible in response to changing circumstances. 

The fourth key point states -  
You can allow your representative to make health decisions for you, or you can provide that person 
with specific advice, verbally or in writing, or by having it recorded in your doctor’s records. 

The fifth key point states -  
You may wish to clarify the burdens that you would find acceptable, for example, by requesting that 
you be given only the kind of treatment or care that can be provided in your home, without the need for 
prolonged hospital care. 

I have outlined some of the key problems with the minister’s bill and the key points in these documents from 
Catholic Health Australia.  The minister’s bill can be fixed by incorporating those principles that provide 
genuine choice.  I repeat: the McGinty bill can be fixed.  We could do it by way of a complex set of 
amendments - I have prepared several pages of amendments; however, dealing with the bill clause by clause 
would take up considerable time of the house - or we could refer it to the Standing Committee on Legislation.  I 
prefer the legislation committee approach.  That would ensure that people with an interest in this bill got a good 
hearing and that the various approaches to this issue were carefully considered.  As legislators in this state, we 
should all be aiming to allow those people who are interested in this bill to give evidence before a committee so 
that the committee can make recommendations to this place that we can accept or reject or amend as we see fit or 
as Parliament decides is appropriate. 

Finally, I will conclude in the manner in which I began my comments.  Mr McGinty has, not unexpectedly, 
perpetuated myths about this bill that I find not only hypocritical, but also untruthful.  I challenge Mr McGinty to 
let the public of Western Australia know the truth about this living wills legislation.  That is not what it is, yet he 
has allowed that myth to be perpetuated.  The role of members of the Legislative Council will be to refine and 
improve the poor legislation that Mr McGinty has introduced in the lower house, where he knows he has the 
government numbers to pass it with very little amendment and with very little care for the people of Western 
Australia.  The people he is talking about, the terminally ill, are not even mentioned in the bill. 

HON ED DERMER (North Metropolitan) [9.15 pm]:  I have approached the Acts Amendment (Consent to 
Medical Treatment) Bill 2006 with an open mind from the very beginning.  Despite much deliberation and study 
of the bill and a great deal of listening to people who have made representations to me, I still have an open mind.  
I am intent on listening carefully to each of my colleagues in this house and to be guided by their collective 
wisdom in leading me to what I hope will be a very clear decision.  It is a good example of how the house should 
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be working at its best.  I heard very harsh criticism of the Minister for Health this evening.  I do not share the 
habit of members who criticise that particular minister, for whom I have a degree of respect.  Nevertheless, this 
debate is a very good illustration of how the Parliament should work.  I am looking forward to hearing the 
response from the proponents of the bill to test the propositions that we have heard tonight.  In that sense, I 
would like to broadly share my thinking to date, not to endeavour to bring members to reach a conclusion that I 
am proposing, because I have not yet reached a conclusion.   

The idea of being able to give an advance health directive to a doctor or to family members of someone who has 
got to the point where they are unable to give clear advice as to what medical treatment they need and want is a 
very good idea.  I want to see that available in the best, clearest and safest form possible.  The exchange of ideas 
around this chamber will hopefully lead to that as the ultimate outcome.   

I have been in a situation where I have had to try to guesstimate the intentions of a person very close to me at 
that stage of their life.  It is a horribly uncomfortable situation to be in and, without a shadow of a doubt, one that 
always leaves one wondering whether one made the right decision and understood the intended desire correctly.  
It is very difficult.  The idea of having a document written by that person that gave very clear instructions would 
have been very helpful for all concerned.  In that way I am very attracted to the idea of having an advance health 
directive available.  I listened to Hon Helen Morton and Hon Barbara Scott tell me that that is entirely possible 
today within the current common law.  If that is the case, what do we gain from this bill?  I believe that Hon 
Helen Morton and Hon Barbara Scott earnestly believe that is the case because I do not think they would say that 
to the house if they did not believe it.  I want to hear from the Minister for Child Protection why the government 
believes that is not the case.  Why would this bill make an advance health directive clearer and safer than it 
currently is within the confines of the common law?  I will be listening very carefully to the minister when she 
responds to the speeches in the second reading debate of all those around the chamber.  I want a very clear 
picture painted of what it is about the bill that achieves that clarity without compromising the safety and 
wellbeing of patients or potential patients.   

I am very attracted to the idea of an amendment in the committee stage, if the bill gets that far, that would make 
it clear that doctors and other health professionals need to act in the best interests of the patient.  I saw that a 
similar amendment was rejected in the other place, and I am very concerned about why it was rejected.  I have 
not heard a feasible argument that such a provision in the bill to make it clear that health professionals must act 
in the best interests of the patient would have any downside.  If that would make the health professionals more 
careful in providing treatment and in the actions and the interventions that they may choose to take with regard 
to a patient, I think it would be a good thing.  That is why I would be very strongly inclined to support such an 
amendment, and more inclined to support the bill if it had such a provision in it. 

I am concerned about any suggestion that health care professionals are trying to avoid their responsibilities or to 
make themselves less accountable for their actions.  I do not want to live in a world in which every doctor is 
paralysed by the fear of litigation, but at the same time, if there was a part of the bill that said that the health 
professionals need to take greater care when they have the life of another in their hands, that would be 
tremendously valuable. 

I know that this bill is not about euthanasia, and I was interested to hear Hon Helen Morton share that same 
conclusion.  It is almost a distraction.  It is important that we focus on the essence of the bill, as it is important to 
avoid distractions.  However, I think it has to be mentioned in the sense that we need to know that it is not a step 
in the direction of euthanasia.  I will not go on at length about euthanasia.  I spoke on euthanasia in this house in 
an earlier Parliament.  I strongly hold the view that voluntary euthanasia puts an onus on people to make a choice 
between their own life and the cost, the resources and the expenses for themselves and their families, which is 
terribly unfair.  That is why I am totally opposed to euthanasia.  Therefore, I will take a typically, if one likes, 
small “c” conservative, prudent approach to this bill.  Because I know that at its heart is the idea of giving people 
less treatment than they might otherwise have to protect their lives, I will look at it with great care and support it 
only if I am convinced that it is in the best interests of potential patients and that there is no element of 
euthanasia or of a precursor step that might lead to euthanasia down the track.  I will listen extremely carefully to 
the contribution of every member in the house. 

I am very grateful to all the people who have taken the trouble to write to me, to ring me or to come and see me 
at Parliament House.  I was very impressed with a particular gentleman who came to see me and who had been a 
survivor of testicular cancer.  I am always very impressed by the courage of those people, when I know that I 
would have absolutely no courage in the same circumstances.  This particular gentleman was a strong proponent 
of the bill.  I have talked to him at length.  I am still not absolutely sure whether he was a proponent of this bill 
or a proponent of what he understood this bill to be.  I respect his taking the time and trouble to articulate his 
case.  He has been there and faced up to these sorts of questions in a way that I have not, I am pleased to say.  I 
enormously respect his opinion, and his suggestion was that I support the bill.  However, I will do so only if I 
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can be convinced in that prudent way that there are no hidden dangers in the bill; that whatever the outcome may 
be, the best interests of patients are the central objective to be advanced by the bill; that all those concerned will 
be encouraged to act in the best interests of patients according to the law as it will stand if this bill becomes an 
act; and that a part of advancing the interests of patients is to find a clearer way of articulating their desire to 
accept or decline medical treatment.  That would be a very important advance.   

I have listened to Hon Barbara Scott talk about the limitations of how a person could, with the greatest command 
of the English language possible, explain to another person how he would feel in the future when in very 
different circumstances.  I personally think that 10 years is a very long time.  I would be more comfortable with a 
bill that talked about five years or a shorter period.  Time is really not the answer to that dilemma because if a 
person goes from being in a state of good health to having a life-threatening condition, it is the change in 
condition rather than the effluxion of time that will change how a person might potentially look at his life and 
what is or is not worthwhile, and what treatment a person is prepared to accept - perhaps at great discomfort - to 
continue his life if he so chooses.  An advance health care plan that deals with all the contingencies and 
possibilities and medical advances in treatment and unforeseen complications that may arise is something that I 
do not think any of us are clever enough to articulate clearly in all that detail and say precisely what we want to 
have done.  I understand all those problems but I do not think there is a way of overcoming all of those 
limitations.  I think there are just innate limitations in language and human expression and our ability to foresee 
future circumstances.  Although I acknowledge what Hon Barbara Scott says in that sense and I share her 
concern, I do not believe that that in itself is a reason not to support advance health care directives.  Any 
indication of what people’s desires may be is probably better than none, which is often the case now.   

I am very interested to hear about Fremantle Hospital and the examples that Hon Barbara Scott shared with us 
about the common law basis for advance health care directives.  It is good that we should work on that and try to 
enhance people’s capacity to articulate their inner concerns as best we can rather than give up on the idea 
because it is too hard.  If this bill is not doing it correctly, it should not be supported.  If this bill does it correctly, 
the onus is on the minister to explain this to us and to convince us that there is real merit to be gained from this 
bill as opposed to the current status in which we are told that these types of directives are possible through basis 
in common law.  I think I am starting to go around in circles a little bit, which is probably a signal to me to stop 
at this stage and invite other members to contribute to the debate. 
HON MURRAY CRIDDLE (Agricultural) [9.28 pm]:  I was not expecting to speak tonight but I will make a 
few remarks regardless of that.  The purpose of the bill is to reform the law relating to medical treatment for the 
dying; to formally allow terminally ill people to govern their medical treatment; and to protect medical 
professionals while following those wishes.  I must say that my basic belief is that - I have said it a number of 
times when we have dealt with issues such as adoption, abortion and social issues - I have difficulty making laws 
that demand that people do various things outside the advice of their family and their medical practitioners or 
advisers.  The decision goes back to the people whom it involves; bearing in mind, of course, that there are 
various oaths taken by doctors and that there are laws already in place about not damaging people’s lives.  There 
are some basic rules and regulations in the community.  In my view and in a very simple context, that allows us 
some protections anyway.   
Obviously, some people will debate the way I read the bill.  Some of the key issues in the bill include a patient 
being allowed to outline treatment decisions in the event that the patient becomes mentally competent to make a 
decision, including in cases of terminal illness, or they can appoint one or two guardians to make treatment 
decisions for them.  Patients will be able to either give consent or refuse medical and/or surgical treatment, 
including life-sustaining measures such as cardiopulmonary resuscitation, palliative care, dental treatment or 
other health care.  The government says that this bill is not euthanasia, which I believe is true.  Patients can 
refuse or discontinue medical treatment under an advance medical directive but cannot demand treatment.  
People over the age of 18 who have full legal capacity will be able to make an advance health directive 
containing their treatment decisions.  They also can detail in which of the circumstances the directives can be 
used.  Jehovah’s Witnesses have provision to refuse blood products because of their religious beliefs.  There is 
provision for a health professional to disregard the contents of living wills in cases in which they believe the 
maker of the directive would have changed his decision if he had the relevant knowledge.  That includes cases of 
a reversible condition, such as a patient who is temporarily comatosed or where advances in medical treatment 
would enable the condition to be reversed. 
There is no current legal stance on living wills, although the courts in Canada and the United Kingdom have 
upheld an advance directive, which is binding under common law.  Common law is preserved to continue to 
allow people who do not make advance health directives to provide informal directives, either written or oral.  
The bill gives formal protection to health professionals to carry out the wishes of patients through an advance 
health directive.  This bill will amend three acts: the Guardianship and Administration Act 1990, which will be 
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amended to make provisions for advance health directives and enduring power of guardianship; the Criminal 
Code; and the Civil Liability Act 2002, to which a minor amendment will be made to the definition of “health 
professionals”. 
Obviously, I have received correspondence from a number of people, including members of Parliament such as 
Hon Barbara Scott and Hon Kate Doust, who raised with me some of the issues that they have with the bill.  Hon 
Barbara Scott outlined the purpose of her amendments to tighten up some aspects of the bill, although I have yet 
to see the amendments.  I understand that amendments will be moved to require people to seek medical help 
when making a living will and that a time limit will be placed on living wills to ensure that they are regularly 
revised.  Amendments will seek also to make a living will advisory rather than compulsory.  Under the current 
bill, doctors would be unable to act in the best interests of the patient, depending on the circumstances, if the 
living will were compulsory rather than advisory.  I understand that Hon Barbara Scott intends to move those 
amendments if and when the bill gets to the committee stage. 
I have been contacted by a number of people and have heard some horrific stories about young people who have 
had an accident or who have been ill and have had a terrible time in the final years of their lives.  Some of the 
things that have been mentioned in that correspondence are unpleasant.  As I said, I believe that when people are 
at the end of their lifespan and have no way of correcting their condition, there is an opportunity for a living will 
to be put in place, provided that a doctor and the patient’s family have given consent if the patient cannot make a 
decision on his own behalf.  I will listen with great interest to the debate.  I have been listening to it on the 
monitors when I have not been in the chamber.  Some of the issues that have been raised are well thought 
through.  I have taken note of those issues and I will decide whether the bill should go before a committee and 
how I will vote for it after I have listened to the members who are likely to make a contribution.   

HON RAY HALLIGAN (North Metropolitan) [9.35 pm]:  I am the first to admit that I do not know a great 
deal about this bill.  I will listen intently to what other members have to say.  A first glance of the second reading 
speech causes me some concern.  There has been talk about this bill not relating to euthanasia.  During previous 
efforts to establish euthanasia legislation in this state, I was of the opinion that such legislation would probably 
help certain individuals in the best of circumstances, but that checks and balances would have to be put in place 
so that apart from the terminally ill person, the only other person who would have the right to decide whether 
that person should be euthanised was a doctor.  This bill - I have not read it to the extent that I need to read it - 
seems to provide an opportunity for any number of people to make the decisions that an appointor would make.  
I could be wrong, so I need to consider the bill in some detail.  The government has gone to considerable lengths 
to explain the list of people who will be able to make decisions for the appointor.  The second reading speech 
refers to an enduring guardian, a guardian and a “person responsible”.  They all appear to have some capacity, 
and I would like to find out in exactly what capacity they will be able to act.  A first glance of the bill suggests 
that there will be opportunities for people other than the appointor to act, which concerns me greatly.   

Like many members in this chamber, I can recount real stories about people who have been ill and close to dying 
and who wanted to end their lives so that they did not continue to suffer.  My brother-in-law and a friend dearly 
wanted to end their lives as quickly as possible.  I would be reasonably comfortable if we enacted a law that 
provided that only people in those circumstances would have the right to decide whether to go down that path, in 
consultation with their medical practitioner.   

I am yet to be convinced that the bill now before the house will provide for that.  The difficulty for me, as I 
mentioned, is the fact that the appointor - I understand that word to mean the person who has appointed someone 
to act on his or her behalf - must be able to appoint someone he or she would want to undertake that task.  If I 
appear to be labouring this point, it is only because of the list of people that was presented to us in the second 
reading speech.  If it just said that the appointor could appoint a person who was over 18 years of age and had 
legal capacity, that is one thing.  It is like picking an executor for a will - a simple few words.  However, the 
point I am labouring here is who might have that authority to decide whether a patient is given treatment.  I am 
having some difficulty in understanding that at this point.  As I mentioned, I will be most interested to hear what 
other members have to say, particularly the Minister for Child Protection.   

The issue that this bill is supposed to resolve has been around for some considerable time.  Again, I am not sure 
whether the Minister for Health has thought this through.  The minister has, on previous occasions, introduced 
many bills on other issues that I would suggest have not been thought through to the extent that they should have 
been.  With that experience, I come back to the fact that this bill worries me somewhat.  I am fully aware that we 
will have a free vote on this bill.  I hope this debate does not take the same time it took in the other place, and 
certainly not the time the debate on the abortion legislation took, some time ago.   

As with a great number of things of this nature, what to some people appears to be a simple requirement appears 
to also have a simple solution.  However, that is not always the case.  In this instance - I can go by only the 
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second reading speech at this point - it appears that a very convoluted argument has been mounted about what 
might assist people who are asking for this pain relief.  I am a little unsure about why this period of 10 years is 
associated with the document signed by the appointor.  I can only make a guess at this point, but it would appear 
that if a document is to be in place for 10 years, it would not necessarily have been signed at a very early age.  It 
would probably be the case that people have contracted either a disease or an illness that they believe may cause 
their demise within a reasonable period.  Do not ask me what a reasonable period is, but it might be the next 10 
or 20 years.  I might then expect somebody to complete a document of this nature.  Again, why 10 years?  I think 
a very convincing argument needs to be put forward as to why the period needs to be 10 years and not some 
other period.   

Included in this list of people is a “person responsible”.  There is mention of close personal relationships.  It all 
appears to be a grab bag or catch-all: if people have relatives, they can use them; if they do not have relatives, 
they can use somebody who is reasonably close.  How this will be checked out I know not.  It will be most 
interesting to find out, because I think it is fraught with danger.  Many problems could occur here.  It will be 
extremely interesting to know what checks and balances the government has in mind that will allay the fears of 
anyone contemplating going down this particular path.  I think Hon Barbara Scott made mention of the form that 
would be used.  Am I correct in saying that there were people who had some difficulty in being able to fill it out? 

Hon Barbara Scott:  Yes, they were unable to read it. 

Hon RAY HALLIGAN:  Does that mean to understand it? 

Hon Barbara Scott:  Yes, I think so. 

Hon RAY HALLIGAN:  That creates some concern.  I think people have rightly said that if we are talking 
about things medical, how will people know exactly what it is that they have?  They would have to accept the 
word of a doctor.  They would probably have difficulty in writing things out on any particular form.  One might 
expect that they would ask the doctor to fill out part thereof to provide them with sufficient information to be 
able to at least express in a manner understood by the medical professionals exactly what it is that the appointor 
was getting at.  The difficulty always is - this has already been expressed - that very many people do not really 
know how to express themselves in a particular manner that is understood by the greater majority, particularly 
when they are talking about things medical.  I know that I would have extreme difficulties in trying to convince 
others of exactly what I meant, because there are degrees of “if this, then that”.  It is no good saying that I am 
comatose and I do not want to be a vegetable, so I will ask people to do these things.  I would expect that a lot of 
what has been happening to date has been done with the concurrence of the medical profession.  If I were 
comatose and anyone were to make a decision in this regard, I would hope that it would be someone in the 
medical profession and not somebody else who says to turn off the life support system - turn off the power and 
pull out the plug.  I would not expect somebody else to do so, and I do not think it would be right for somebody 
else to do so.  That is where euthanasia comes in, with all these concerns about a euthanasia-type situation in 
which - members of Parliament will understand this - people have been accumulating assets for quite a number 
of years and their children may very well believe that now is the time that the assets should change hands.   
I think the concern of a great number of people about euthanasia has been that someone else will make that 
decision before it is our time to go but we are not there to say, “No, now is not the time”.  If there are no checks 
and balances, that is what people believe may happen.  My concern is: what will prevent that exact same thing 
from happening under this legislation?  Where are the checks and balances?  These are the questions I am 
asking.  I do not mind if any member, including the Minister for Child Protection, provides the answers.  I think 
they are important questions.   
As I say, I pose those questions without going through the bill clause by clause.  The wording in the second 
reading speech raises those initial concerns.  I would have hoped that some of this might have been anticipated 
by the government and that the government might have recognised that there appeared to be a downside to this 
and tried to allay the fears of someone who read that in the second reading speech, as I have done.  I am not 
suggesting for one moment that I have got it right.  However, if there are two sides to any story, I hope that both 
those sides are provided.  At this point, I can see only one.   
As Hon Murray Criddle mentioned, this bill amends three acts.  In the main, it appears to be the Guardianship 
and Administration Act 1990, so there is some work involved in going through that act to see how it has been 
amended and how things will change for not only enduring guardians but also appointers.  It also amends the 
Civil Liability Act 2002 and, of course, the Criminal Code.  I am not completely sure at this point exactly what 
effect all these amendments may have.  
Members have been talking about the fact that many people have contacted them about these issues.  I have 
received a number of letters, the majority of which are quite emotive, but some are quite practical.  It is 
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important that we step back from this and ensure that emotion does not come into our deliberations.  It is 
particularly important that we try to ensure that this bill, when it does pass through this house, will benefit a 
great majority, if not all, of the people of Western Australia.  We need to be comfortable in our own minds that 
that is in fact the case.  As no doubt every other member has, I have received a letter from the Australian 
Medical Association.  It appears to be a letter with standard wording that was sent to each member.  The AMA’s 
letter was mainly about protecting its members.  There is nothing wrong with that; we all want to protect 
ourselves.  I am wondering whether the AMA has given any consideration to protecting the patient.  There does 
not appear to be any mention of that in this letter.  Even though the heading of the letter refers to “Care of the 
dying”, the AMA is caring about its members.   
Self-preservation is wholly understandable.  However, on a bill of this nature, I would like the letter to indicate 
that the AMA believes that nothing is wrong with the bill, and everything is being done to protect the patient.  I 
cannot see that occurring at this point.  A couple of amendments have been suggested.  In the main, the AMA 
appears to be worried only about itself.  The first amendment in the letter refers to changing circumstances, but 
the wording is a little astray.  I am not completely sure exactly what it is the AMA is getting at.   
All members need to contribute to this debate.  I am sure they can use their experiences not only to assist others 
to determine what form this bill should take at the conclusion of this debate, but also to assist others who have 
received information from organisations and/or people who believe they are either affected by these issues or 
will be at some time in the future and, therefore, have an interest in the bill.  Each member will read the 
information we receive in a different way.  It is important that all members articulate their understanding of that 
information to others in this chamber to assist members in drawing their own conclusion.   
The Minister for Health has decided that this bill is something that he wants to try to get through the Parliament.  
It has passed through the other place.  My understanding is that he said he would not bring it on for debate in this 
chamber unless he believed the numbers were sufficient to have it passed.  That is a big ask unless he has asked 
each member.  He certainly did not ask me and I did not volunteer any information to him.  I have absolutely no 
idea why this bill has been brought on or why the minister wants to push it through.  I am fully aware that there 
are people in the community who, for one reason or another, have an interest in this bill.  As to the number, I 
know not, and as to the urgency of a bill of this nature, I know not, but we have been told we have to debate it.  
There are sufficient concerns about this bill that some time should be taken to debate it.   

Members will remember how difficult it was debating the abortion bill, particularly more so in the other 
chamber, where the Presiding Officer was asked to leave the chair on a regular basis so that different groupings 
could decide whether they supported individual clauses.  The members of those groups changed virtually on each 
clause.  One can understand the reason that political parties were formed in the first place, because it took an 
inordinate amount of time for members to make the decisions.  I hope that is not the case in this instance.  
Members who were in this place when the abortion bill was debated may be in a position to utilise the 
experience they had on that bill and move this bill through far more quickly.  I believe we will need some time to 
give consideration to what I believe are very important issues that I have read into the second reading speech.  
Hopefully, we will ultimately provide the community of Western Australia with legislation that is in everyone’s 
best interests. 

Debate adjourned, pursuant to standing orders. 

The DEPUTY PRESIDENT:  Order, members!  Hon Peter Collier will have the call when this bill is next 
debated. 
 


